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STATEMENT OF COUNSEL

We express a belief, based on our reasoned and studied professional
judgment, that this appeal involves one or more questions of exceptional
importance:

1. Whether a claim under the Fair Debt Collection Practice Act can be
premised upon filing a proof of claim in accordance with title 11 of
the United States Code.

We express a belief, based on our reasoned and studied professional
judgment, that the panel decision is in conflict with the decisions of each of the
other Courts of Appeal to address the issue in this appeal. We believe that
consideration by the full court is necessary to avoid a split of authority in the
federal courts:'

1. Simmons v. Roundup Funding, LLC, 622 F.3d 93 (2d Cir. 2010);

2. Buckley v. Bass & Assocs., 249 F.3d 678 (7th Cir. 2001).

Dated: July 31, 2014 s/Larry B. Childs
Larry B. Childs
Gilbert C. Dickey
Attorneys for LVNV Funding, LLC,

Resurgent Capital Services, L.P., and PRA
Receivables Management, LLC

"In fact, based upon our reasoned and studied professional judgment, it appears that the panel decision is contrary to
every reported decision on the issue of whether a claim under the Fair Debt Collection Practices Act can be premised
upon filing a proof of claim in accordance with title 11 of the United States Code.
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STATEMENT OF THE ISSUES ASSERTED TO MERIT EN BANC CONSIDERATION

1. Whether filing a proof of claim can support a cause of action under
the Fair Debt Collection Practices Act (the “FDCPA”), 15 U.S.C. §
1692—-1692p.

STATEMENT OF CASE AND FACTUAL BACKGROUND

This appeal presented the issue whether filing a proof of claim in a
bankruptcy proceeding could violate the FDCPA. A number of federal courts,
including two circuit courts, have addressed this issue. None of those courts have
concluded that filing a proof of claim could violate the FDCPA. The conclusion of
those courts is supported by the text of the FDCPA, which applies only to debts
owed by natural persons. Filing a proof of claim is an attempt to participate in the
distribution of an estate that is distinct from any natural person. The panel decision
in this appeal split with a uniform body of federal law and failed to address the
requirement that a debt be owed by a natural person.

Stanley Crawford filed a voluntary petition for relief pursuant to chapter 13
of the Bankruptcy Code on February 2, 2008. (Bankr. Ct. Dkt. 1). Crawford later
filed a schedule of debts. That schedule listed a debt held by LVNV as non-
contingent, liquidated, and undisputed. (Bankr. Ct. Dkt. 12 p. 14). The enforcement
of the debt held by LVNV may have been time barred. LVNV filed a proof of
claim on May 21, 2008. (Bankr. Ct. Dkt. 8).

Almost four years later, on May 3, 2012, Crawford filed an adversary
complaint against LVNV and asserted that the proof of claim filed by LVNV

1
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violated the Fair Debt Collection Practices Act because the claim was time barred.
(Bankr. Ct. Adv. P. Doc. 1, p. 5, 89). The Bankruptcy Court dismissed the
adversary complaint for failure to state a claim upon which relief may be granted,
(Bankr. Ct. Adv. P. Doc. 20), and the District Court affirmed, (Dist. Ct. Dkt. 19).
Both courts reasoned that a proof of claim could not form the basis of an action
under the FDCPA. (Bankr. Ct. Adv. P. Doc. 20; Dist. Ct. Dkt. 16, p. 3-6)
Crawford appealed.

A three judge panel of this Court composed of Judge Hull, Judge Walter of
the Western District of Louisiana, and Judge Goldberg of the Court of International
Trade reversed the decision of the District Court. (Panel Op. at 1 & 15). The panel
decided that filing a proof of claim in compliance with the Bankruptcy Code could
form the basis of an action pursuant to the FDCPA, and the panel “h[e]ld that
LVNV’s conduct violated the FDCPA’s plain language.” (Panel Op. at 15).

ARGUMENT

This appeal merits en banc review. The panel decision involves a question of
exceptional importance because the decision conflicts with the decision of two
other circuit courts, and every federal court, to address whether the filing of a proof
of claim can violate the FDCPA and the decision relies on a flawed interpretation

of the FDCPA. The panel decision also merits review because the panel decided
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issues that were not presented by this appeal. This Court should grant rehearing en
banc or, in the alternative, the panel should grant rehearing of this appeal.

I. The Appeal Involves a Question of Exceptional Importance Because the

Panel Decision Is in Opposition to a Uniform Body of Law, Ignores the

Language of the FDCPA, and Will Cause a Flood of Litigation in this
Circuit.

This Court may grant en banc review when “the proceeding involves one or
more questions of exceptional importance.” Fed. R. App. P. 35(b)(1). An example
of a question of exceptional importance is “an issue on which the panel decision
conflicts with the authoritative decisions of every other United States Court of
Appeals that has addressed the issue.” Id. The panel decision conflicts with the two
other circuits that have addressed whether a proof of claim can violate the FDCPA
and a uniform body of federal decisions that have reached the opposite conclusion
of the panel decision. This decision ignores the text of the FDCPA and will open
the floodgates of litigation in this Circuit.

A. The Panel Decision Conflicts With a Uniform Body of Law.

The panel decision conflicts with the decision of the United States Court of
Appeals for the Second Circuit in Simmons v. Roundup Funding, LLC, 622 F.3d 93
(2d Cir. 2010). In that decision, the Second Circuit addressed whether a proof of
claim that overstated the amount owed could serve as the basis of a claim under the
FDCPA. Id. at 95. The Court observed that “federal courts have consistently ruled

that filing a proof of claim in bankruptcy court (even one that is somehow invalid)
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cannot constitute the sort of abusive debt collection practice proscribed by the
FDCPA, and that such a filing therefore cannot serve as the basis for an FDCPA
action.” Id. The Second Circuit “join[ed] th[ose] courts.” Id. at 96. The Court
explained that the purpose of the FDCPA would not be served by application of the
FDCPA to a proof of claim:

The FDCPA 1is designed to protect defenseless debtors and to give

them remedies against abuse by creditors. There is no need to protect

debtors who are already under the protection of the bankruptcy court,

and there is no need to supplement the remedies afforded by
bankruptcy itself.

Id. at 96. And the Court explained that the text of the FDCPA did not support
application in a bankruptcy proceeding:
Nothing in either the Bankruptcy Code or the FDCPA suggests that a
debtor should be permitted to bypass the procedural safeguards in the
Code in favor of asserting potentially more lucrative claims under the
FDCPA. And nothing in the FDCPA suggests that it is intended as an
overlay to the protections already in place in bankruptcy proceedings.
1d. (quoting Gray-Mapp v. Sherman, 100 F. Supp. 2d 810, 814 (N.D. Ill. 1999)).
The Court concluded that “the filing [of] a proof of claim in bankruptcy court
cannot form the basis for an FDCPA claim.” /d.
The United States Court of Appeals for the Seventh Circuit has also
concluded that filing a proof of claim does not violate the FDCPA. In Buckley v.

Bass & Associates, 249 F.3d 678, 681 (7th Cir. 2001), the Court addressed whether

an inquiry whether a debtor had filed for bankruptcy was a per se violation of the
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FDCPA. The Court explained that the inquiry could be “a prelude . . . to the filing
of a claim in bankruptcy . . ., and such claims are outside the scope of the Fair
Debt Collection Practices Act,” and concluded that the letter was not a per se
violation for that reason. /d. at 681-82.

The panel decision reaches a result contrary to the conclusion reached by
every court in this Circuit that has addressed whether filing a proof of claim can
violate the FDCPA. See, e.g., McMillen v. Syndicated Office Sys., Inc. (In re
McMillen), 440 B.R. 907, 914 (Bankr. N.D. Ga. 2010) (“[A]ln FDCPA action
cannot be based on filing a proof of claim during a bankruptcy proceeding.”);
Cooper v. Litton Loan Servicing. (In re Cooper), 253 B.R. 286, 291 (Bankr. N.D.
Fla. 2000) (“[T]he filing of a proof of claim in a bankruptcy proceeding does not
trigger the FDCPA ... .”).

And the panel decision conflicts with every reported decision on the issue
whether filing a proof of claim can provide the basis for a cause of action under the
FDCPA. See, e.g., Humes v. LVNV Funding, LLC (In re Humes), 496 B.R. 557,
581 (Bankr. E.D. Ark. July 17, 2013) (“[A] FDCPA claim cannot be predicated on
a creditor’s filing of a proof of claim.”); Claudio v. LVNV Funding, LLC (In re
Claudio), 463 B.R. 190, 194 (Bankr. D. Mass. 2012) (“[A] long line of cases have
held that the [FDCPA] is inapplicable to the filing of proofs of claim . . . .”);

Jacques v. U.S. Bank N.A. (In re Jacques), 416 B.R. 63, 80 (Bankr. E.D.N.Y.
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2009) (“It simply is not wrongful conduct prohibited by the FDCPA to file a proof
of claim . . . .”); Gilliland v. Capital One Bank (In re Gilliland), 386 B.R. 622, 623
(Bankr. N.D. Miss. 2008) (“A ‘FDCPA claim cannot be premised on proofs of

299

claim filed during the bankruptcy proceeding.’”) (quoting Gray-Mapp v. Sherman,
100 F. Supp. 2d 810, 813 (N.D. Ill. 1999)); Gray-Mapp v. Sherman, 100 F. Supp.
2d 810, 814 (N.D. Ill. 1999) (“[N]othing in the FDCPA suggests that it is intended
as an overlay to the protections already in place in the bankruptcy proceedings.”).

The unanimous conclusion of these Courts is consistent with the decision of
the Supreme Court in Kokoszka v. Belford, 417 U.S. 642, 94 S. Ct. 2431 (1974).
The Supreme Court explained in Kokoszka that Congress did not intend the
Consumer Credit Protection Act, which the FDCPA amended, to alter the
administration of an estate under the predecessor to the Bankruptcy Code, the
Bankruptcy Act. Id. at 650, 94 S. Ct. at 2436. Instead, “Congress’ concern was not
the administration of a bankrupt’s estate but the prevention of bankruptcy in the
first place . . . .” Id. This decision suggests that the FDCPA should not be read to
bar acts contemplated by the Bankruptcy Code.

The only acknowledgment of any of these decisions in the panel opinion is a
dismissal of the decision of the Second Circuit in Simmons as “hold[ing] that the

Bankruptcy Code displaces the FDCPA in a bankruptcy context,” in a footnote that

declines to weigh in on a preclusion issue on which the Circuits are split that is not
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presented in this appeal, (Panel Op. at 14 n.7), but the decision in Simmons will not
bear this reading. Simmons held that the filing of a proof a claim “cannot serve as
the basis for an FDCPA action,” because “filing a proof of claim in bankruptcy
court . . . cannot constitute the sort of abusive debt collection practice proscribed
by the FDCPA.” Simmons, 622 F.3d at 95. Simmons relied on a construction of the
FDCPA. The Court explained explicitly that it was not taking the position ascribed
to it by the panel decision: “Some courts have ruled more broadly that no FDCPA
action can be based on an act that violates any provision of the Bankruptcy Code,
because such violations are dealt with exclusively by the Bankruptcy Code,” but
“we are not compelled to consider [that rule] in this case.” Id. at 96 n.2. Simmons 1is
in conflict with the panel decision.

The other decisions cited by the panel decision as examples of the split
among the circuits on the issue whether the Bankruptcy Code precludes the
FDCPA illustrate that, although courts may disagree about the reasoning, no Court
has held that an act permitted by the Bankruptcy Code can form the basis of an
action under the FDCPA. The Ninth Circuit has concluded that because the
“remedy for violation of [a provision of the Bankruptcy Code] . . . lies in the
Bankruptcy Code, [a] simultaneous FDCPA claim is precluded.” Walls v. Wells
Fargo Bank, N.A., 276 F.3d 502, 511 (9th Cir. 2002). The Seventh and Third

Circuits have reached conclusions contrary to the conclusion of the Ninth Circuit,
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but neither Circuit concluded that an FDCPA claim could be based on an action
contemplated by the Bankruptcy Code.

The Seventh Circuit held that the Bankruptcy Code did not preclude an
action under the FDCPA when a debt collector sent a letter demanding payment
outside of the bankruptcy process after a plan had been approved in Randolph v.
IMBS, Inc., 368 F.3d 726, 728 & 732 (7th Cir. 2004). The Seventh Circuit
explained that in that situation the differences between the Bankruptcy Code and
the FDCPA “do not . . . add up to irreconcilable conflict; instead the two statutes
overlap . . . .” Id. at 730. This decision allowed an action under the FDCPA to
proceed based on a letter sent “about two years after [the bankruptcy] plan was
confirmed.” Id. at 728. In other words, the Seventh Circuit concluded that an
FDCPA action could proceed when that action “was based upon the [debt
collector’s] actions taken after [the] conclusion of the bankruptcy case.” B-Real,
LLC v. Chausee, 399 B.R. 225, 237 (B.A.P. 9th Cir. 2008).

The Third Circuit reached a similar conclusion in Simon v. FIA Card
Services, N.A., 732 F.3d 259 (3d Cir. 2013). In that decision, the Third Circuit
explained that an action under the FDCPA premised on a letter sent to a debtor that
threatened an adversary proceeding in bankruptcy and an attached subpoena that
failed to comply with the procedure for a subpoena in a bankruptcy proceeding was

not precluded by the Bankruptcy Code. Id. at 278-80. But the Third Circuit
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affirmed the dismissal of two claims under the FDCPA that were premised on an
alleged violation of the Bankruptcy Rules because the Court concluded that “there
was no failure to comply with the rules” and that “there was no underlying rule
violation.” Simon, 732 F.3d at 268. The Court concluded too that the Code
precluded an argument that a letter and subpoenas “failed to disclose that they were
sent by a debt collector attempting to collect a debt” because the debt collector
“would violate the automatic stay provision of the Bankruptcy Code by including
the notice . . . .” Id. at 280. The only claim that the Simon Court allowed to proceed
was a claim based on a violation of the bankruptcy rules. /d. at 279. The Simon
Court explained that the existence of other means of enforcement of the rules in
bankruptcy “does not conflict with finding liability or awarding damages under the
FDCPA . .. .” Id. The Simon decision suggests that an action under the FDCPA
cannot be premised on an action permitted by the Bankruptcy Code.
B. The Panel Decision Conflicts with the Language of the FDCPA.

An erroneous interpretation of the FDCPA caused the panel to part from this
uniform body of law. The FDCPA does not bar filing a proof of claim for at least
two reasons. First, filing a proof of claim is not a debt collection activity within the
meaning of the FDCPA. Second, filing a proof of claim is neither false,

misleading, or deceptive nor unfair or unconscionable.
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The FDCPA provides that “[a] debt collector may not use any false,
deceptive, or misleading representation or means in connection with the collection
of any debt,” 15 U.S.C. § 1692e, and that “[a] debt collector may not use unfair or
unconscionable means to collect or attempt to collect any debt,” 15 U.S.C. 1692f,
but filing a proof of claim is not debt collection activity governed by the FDCPA.
The FDCPA defines “debt” as “any obligation or alleged obligation of a consumer
to pay money . . ..” 15 U.S.C. § 1692a(5). The FDCPA defines a “consumer” as
“any natural person obligated or allegedly obligated to pay any debt.” 15 U.S.C. §
1692a(3). Under these definitions, only the use of a false, deceptive, or misleading
representation or unfair or unconscionable means to collect an obligation of a
natural person is a prohibited debt collection activity.

Filing a proof of claim is not debt collection activity within the meaning of
the FDCPA because filing a proof of claim is not an attempt to collect an
obligation of a natural person. Instead, “[t]he filing of a proof of claim is a request
to participate in the distribution of the bankruptcy estate under court control. It is
not an effort to collect a debt from the debtor . . . .” In re McMillen, 440 B.R. at
912. The Supreme Court has explained that a proof of claim asserts a right to
payment “against the debtor’s estate.” Travelers Cas. & Sur. Co. of Am. v. Pac.
Gas & Elec. Co., 549 U.S. 443, 449, 127 S. Ct. 1199, 1204 (2007). The conclusion

that filing a proof of claim constitutes a violation of the FDCPA ignores the

10
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distinction between the debtor and the estate under the Bankruptcy Code. The
commencement of a bankruptcy proceeding “creates an estate.” 11 U.S.C. §
541(a). “[T]he debtor and the bankruptcy estate are distinct entities in an
individual’s bankruptcy proceeding.” Katz v. C.IL.R., 335 F.3d 1121, 1127 (10th
Cir. 2003). A proof of claim cannot be a debt collection activity governed by the
FDCPA because a proof of claim is an attempt to participate in the distribution of
an estate that is legally distinct from any natural person.

This understanding of the FDCPA would be consistent with the Bankruptcy
Code. The automatic stay provision of the Code forbids “any act to collect, assess,
or recover a claim against the debtor . ...” 11 U.S.C. § 362(a)(6). To conclude that
filing a proof of claim is a debt collection activity under the FDCPA, a court would
have to give the almost identical language of the automatic stay provision a
different meaning or conclude that all proofs of claim violate the automatic stay.

The panel decision ignores the statutory requirement that a collection
activity be against a natural person. The panel decision explains that the Supreme
Court has defined “to collect a debt” as “to obtain payment or liquidation of it,
either by personal solicitation or legal proceedings.” (Panel Op. at 13 (quoting
Heintz v. Jenkins, 514 U.S. 291, 294, 115 S. Ct. 1489, 1491 (1995))). The panel

decision explains that filing a proof of claim is an effort to obtain payment, but the

11
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panel decision fails to address whether participation in the distribution of an estate
is an attempt to collect an obligation of a natural person.

Even if this appeal involved activity governed by the FDCPA, the FDCPA
bars only activity that “use[s] any false, deceptive, or misleading representation or
means in connection with the collection of any debt,” 15 U.S.C. § 1692e, or that
“uses unfair or unconscionable means to collect or attempt to collect any debt,” 15
U.S.C. § 1692(f), and a proof of claim does not violate those prohibitions. “A proof
of claim is a written statement setting forth a creditor’s claim.” Fed. R. Bankr. P.
3001(a). “[E]ach . . . creditor[] is entitled to file a proof of claim.” Travelers Cas.
& Sur. Co., 549 U.S. at 449, 127 S. Ct. at 1204. The proof of claim does not attest
whether an obligation is enforceable. Instead, a proof of claim asserts a “right to
payment, whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured.” 11 U.S.C. § 101(5)(a).

In the light of these provisions, filing a proof of claim cannot be construed as
“false, deceptive, or misleading.” 15 U.S.C. § 1692e. A proof of claim asserts a
“right to payment,” 11 U.S.C. § 101(5)(a), and this Court has explained that “a
statute of limitations [] is procedural and extinguishes the remedy rather than the
right.” Spain v. Brown & Williamson Tobacco Corp., 363 F.3d 1183, 1991 (11th

Cir. 2004). LVNV had a right to payment and asserted that right.
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The panel decision suggested that filing a proof of claim could be
misleading because “it creates the misleading impression to the debtor that the debt
collector can legally enforce the debt,” (Panel Opinion at 11), but the panel fails to
explain how this impression by an action that the Code says may be taken on a
debt that is “contingent . . . [or] disputed,” 11 U.S.C. § 101(5)(a). Both a
contingent and a disputed debt may be unenforceable. The Code contemplates a
proof of claim that asserts a right to payment of unenforceable debts, and filing a
proof of claim on an unenforceable debt is not false, deceptive, or misleading.

Nor can filing a proof of claim be construed as “unfair or unconscionable” in
the light of the protections available in bankruptcy. 15 U.S.C. § 1692f. “Debtors in
bankruptcy proceedings do not need protection from abusive collection methods . .
. because the claims process is highly regulated and court controlled.” Simmons,
622 F.3d at 96. A trustee or any party in interest may object to a proof of claim, 11
U.S.C. § 502, and “[b]ankruptcy provides remedies for wrongfully filed proofs of
claim,” Simmons, 622 F.3d at 96.

C. The Panel Decision Will Cause a Flood of Litigation in This Circuit.

The panel decision will open the floodgates of litigation in this Circuit. The
Bankruptcy Court for the Middle District of Florida has explained the effect of a
rule that allows an FDCPA action to be based on the filing of a proof of claim:

Although this Court would not expect a non-bankruptcy practitioner
to understand the overwhelming significance of how the “floodgates

13
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of litigation” would be opened by allowing this type of suit to
proceed, it does expect those who practice before this Court regularly
to appreciate the significance . . . [The proof of claim process] is an
efficient process that gives all sides an opportunity to assert their
position. Typically, the majority of objections to claims are either
worked out amongst the parties themselves, or if a hearing is
necessary, the objection can usually be resolved within 5—-10 minutes
of the Court’s time. Therefore, given the thousands of cases filed
annually, coupled with the high volume of claims filed in each case, it
is essential that practitioners appearing before this Court respect the
claims process so that significant judicial resources are not
squandered on matters that can be so very easily resolved.

Pariseu v. Asset Acceptance, LLC (In re Pariseau), 395 B.R. at 495-96 (footnote
omitted). The Court then explained that allowing a proof of claim to form the basis
of an FDCPA action would “would open up the floodgate for unnecessary and
expensive litigation . . . .” Id. at 496 (quoting Williams v. Asset Acceptance (In re
Williams), 392 B.R. 882, 888 (Bankr. M.D. Fla. 2008)). The panel decision creates
exactly the rule that concerned the Court in In re Pariseau.”

II. The Panel Decision Reaches a Holding That Goes Beyond the Correct
Scope of Review.

The panel decision “hold[s] that LVNV’s conduct violated the FDCPA’s
plain language,” (Panel Op. at 15), but the question whether LVNV violated the

FDCPA was not before the Court in this appeal. The appeal arose from a dismissal

> LVNV requests that the Court take judicial notice of seven putative class action
complaints since July 11, 2014, in just the Southern District of Alabama, alleging
proofs of claim violated the FDCPA including e.g. Johnson v. Midland
Funding LLC, No. 1:14-cv-00322. Others are Nos. 1:14-cv-00323-CG-M; 1:14-
cv-00324-WS-M; 1:14-cv-00325-WS-M; 1:14-cv-00326-CG-N; No. 1:14-cv-
00331-CG-B; No. 1:14-cv-00336-C.
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under Federal Rule of Bankruptcy Procedure 7012(b). This rule provides that
Federal Rule of Civil Procedure 12(b)(6) “applies [to a motion to dismiss] in
adversary proceedings.” Fed R. Bankr. P. 7012(b). The bankruptcy court dismissed
and the district court affirmed because “the filing of a claim in bankruptcy court . .
. does not constitute a violation of the Fair Debt Collection Practices Act.”
Crawford v. LVNV Funding, LLC (In re Crawford), No. 2:12-cv-701, 2013 WL
1947616, *3 (M.D. Ala. May 9, 2013). The parties briefed the issue whether filing
a proof of claim could constitute a violation of the FDCPA before this Court. This
appeal did not present the issue whether the proof of claim filed in this matter
violated the FDCPA. The conclusion that LVNV violated the FDCPA required
conclusions on issues not presented in this appeal. For example, the panel decision
assumes that a “least sophisticated consumer” analysis applies